
	 CHAPTER 4: INVESTMENT

	Objective

APEC economies will achieve free and open investment in the Asia-Pacific region by:

a. liberalizing their respective investment regimes and the overall APEC investment environment by, inter-alia, progressively providing for MFN treatment and national treatment and ensuring transparency; 

b. facilitating investment activities through, inter-alia, technical assistance and cooperation, including exchange of information on investment opportunities; and,

c. implementing and maintaining standards  consistent with the APEC Leaders’ Transparency Standards.



	Guidelines
Each APEC economy will:

a.          progressively reduce or eliminate exceptions and restrictions to achieve the above objective, using as an initial framework the WTO Agreement, the APEC Non-Binding Investment Principles, the APEC Leaders’ Transparency Standards, any other international agreements relevant to that economy, and any commonly agreed guidelines developed in APEC including the Menu of  Options for Investment Liberalization and Business Facilitation;
b. 
seek to expand APEC’s network of bilateral and regional investment agreements and contribute to multilateral work on investment;

c.
facilitate investment flows within the Asia-Pacific region through promoting awareness of investment opportunities, undertaking capacity building and technical cooperation activities, and implementing measures such as those in the Menu of Options; and

d. 
examine ways to incorporate new investment forms and activities for the economic development of the Asia-Pacific region including investment forms and activities that support the new economy. 


	Collective Actions
APEC economies will:

1.
Transparency

Short-term

a.
Increase the transparency of APEC investment regimes by:

(i)
Updating the APEC Guidebook on Investment Regimes;

(ii)
Establishing software networks on investment regulation and investment opportunities;

(iii)
Improving the state of statistical reporting and data collection; 
(iv) Increasing understanding among member economies on investment policy-making issues; and

(v) Fully implementing and maintaining the APEC Leaders’ Transparency Standards.

2.
Policy Dialogue

Short-term

b.
Promote dialogue with the APEC business community on ways to improve the APEC investment environment.

c.
Continue a dialogue with appropriate international organizations dealing with global and regional investment issues.

3.
Study and Evaluation

Short-term

d.
Define and implement follow-on training to the WTO implementation seminars;
e.
Undertake an evaluation of the role of investment liberalization in economic development in the Asia-Pacific region.

f.
Study possible common elements between existing subregional arrangements relevant to investment.

Medium-term

g.
Refine APEC’s understanding of free and open investment.

Long-term

h.
Assess the merits of developing an APEC-wide discipline on investment in the light of APEC’s own progress through the medium-term, as well as developments in other international fora.
i.
Study the advantages and disadvantages of creating investment rules – bilateral, regional, or multilateral – with a view to fostering a more favorable investment environment in the Asia- Pacific region.
4.
Facilitation

Short-term and continuing
j.
Undertake practical facilitation initiatives by:

(i)
Progressively working towards reducing impediments to investments including those investments related to e-commerce;

(ii)
Undertaking the business facilitation measures to strengthen APEC economies; and

(iii)
Initiating investment promotion and facilitation activities to enhance investment flow within APEC economies.

5. Economic and Technical Cooperation

Short-term

k.
Identify ongoing technical cooperation needs in the Asia-Pacific region and organize training programs which will assist APEC economies in fulfilling APEC investment objectives.

6. Capacity Building Initiatives

l.
Undertake new activities that contribute to capacity building.

7. Menu of Options

m.
Ongoing improvement of the Menu of Options.
The current CAP relating to investment can be found in the Investment Collective Action Plan.


	Australia’s Approach to Investment in 2006
Australia’s approach to investment in 2006 is to continue to encourage foreign investment consistent with community interests.  The Australian Government believes that the most effective way to achieve this objective is through the transparent, good faith application of its foreign investment legislation and policy.

In 2006 Australia will continue to participate fully in international dialogues on international investment issues within APEC and other international fora.




	Australia’s  Approach to Investment Measures in {Year}

	Section
	Improvements Implemented Since Last IAP
	Current Investment Measures Applied
	Further Improvements Planned

	General Policy Framework

	
	Australia welcomes foreign direct investment.  As at December 2004, the stock of foreign direct investment in Australia was $342.6 billion, of which $197.2 billion originated from APEC member economies.  Foreign investment stimulates economic growth and contributes to higher living standards for Australians.  It plays an important role in financing Australia’s capital needs, creating jobs, generating exports and enhancing industry access to an improved technological and knowledge base.

Australia has many advantages as an investment destination including its strong economic credentials, abundant natural resources, a strong financial sector, a highly educated, multilingual and skilled labour force, excellent research and scientific capacities, world class information technology and telecommunications, competitive business costs, and access to growing markets in the Asia Pacific.

Australia’s foreign investment policy framework comprises the Foreign Acquisitions and Takeovers Act 1975 (FATA), regulations made under the FATA, and other requirements set down by way of Ministerial statement.  Particular restrictions, including limits on equity participation, are maintained in a few sensitive areas where foreign investment generates community concern.  The sensitive sectors are residential real estate, civil aviation (including Qantas and airports), the media, telecommunications (relating to ownership of Telstra) and shipping.  In regard to non-sensitive sectors, smaller proposals do not require screening and larger proposals are generally approved unless judged contrary to the national interest. 

The Treasurer is responsible for Australia’s foreign investment policy and is assisted in the administration of the policy by the Foreign Investment Review Board (FIRB).  The Australian Government established the FIRB as a non-statutory advisory body, whose functions include advising the Treasurer on foreign investment proposals and foreign investment matters more generally, fostering awareness, both in Australia and abroad, of the Australian Government’s foreign investment policy, and providing guidance where necessary to foreign investors so that their proposals conform to the policy.

The contact point for further information is:

The Executive Member

Foreign Investment Review Board

C/o The Treasury

CANBERRA  ACT  2600  AUSTRALIA

Tel. (+61) 2 6263 3795   Fax. (+61) 2 6263 2940

E-mail. firb@treasury.gov.au
Website: www.firb.gov.au
Australia continues to promote and participate in dialogue on international investment issues within APEC, the OECD, the WTO and other international, regional and bilateral fora.

Australia has a growing network of bilateral and regional agreements with other APEC economies.  Existing agreements include the Closer Economic Relations Agreement with New Zealand, recently negotiated FTAs with Singapore, Thailand and the United States, and Trade and Economic Frameworks with China and Japan.

Investment Promotion and Protection Agreements (IPPAs) add a further dimension to our bilateral relationships.  IPPAs play an important role in enhancing the climate of confidence and investment flows among investors in a bilateral context.  Australia has an active IPPA agenda, with 19 IPPAs in force.

Australia is currently a party to IPPAs with a number of APEC economies (including Chile, the People’s Republic of China, Papua New Guinea, Indonesia, Hong Kong [China], the Philippines, Vietnam and Peru) as well as other investment partners (including Laos, Poland, Hungary, the Czech Republic, Romania, Argentina, India, Pakistan,  Lithuania, Egypt and Uruguay.  Most recently, Australia has signed IPPAs with Sri Lanka, Mexico and Turkey and is close to completing negotiations with Lebanon.  

Australia has Memorandums of Understanding (MOUs) on investment promotion with China and Japan.

Invest Australia is driving a highly strategic, targeted and nationally coordinated approach to investment attraction.

For further information or assistance see: http://www.
investaustralia.com.


	Australia will continue to participate in dialogue on international investment issues within APEC, the Organisation for Economic Cooperation and Development (OECD), the World Trade Organization (WTO) and other international, regional and bilateral forums.

Australia is negotiating Free Trade Agreements (FTAs) with China, Malaysia, the United Arab Emirates and the Association of South East Asian Nations (ASEAN) in partnership with New Zealand.

Australia is negotiating an investment protocol with New Zealand as part of the Australia-New Zealand Closer Economic Relations Trade Agreement.

Australia expects investment liberalisation to be considered in future FTA negotiations.

Australia is conducting a joint Japan-Australia Free Trade Agreement Feasibility Study.

Australia has committed to a review of certain aspects of its foreign investment policy as part of the Australian United States Free Trade Agreement (AUSFTA).
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	In December 2005 the Foreign Investment Online Applications system (FIOLA) was launched at www.firb.gov.au. FIOLA allows foreign investors to apply on-line to purchase real estate in Australia.  

Australia signed a Taxation Information Exchange Agreement with Bermuda and a Protocol amending the existing treaty with New Zealand in November 2005.  Both these treaties contain enhanced ‘Exchange of Information’ provisions which conform to the new OECD standard for improved transparency in information exchange between the treaty partners.

	The Australian Government takes a serious approach to transparency, and all information regarding the operation of foreign investment policy is published to provide guidance to investors.  The Government makes available to the public information about its foreign investment policy through the Treasury and foreign investment websites www.treasury.gov.au and www.firb.gov.au.  Decisions on major proposals are often released in press statements on these websites.  

Information on foreign investment policy is distributed to foreign nationals entering Australia on temporary resident and long stay visas.

To streamline the application process, residential real estate foreign investment application forms and information guides are available on the Foreign Investment Review Board (FIRB) website and via post and facsimile from Treasury.  Foreign investors are also able to apply on-line to purchase real estate in Australia, at www.firb.gov.au.

The FIRB publishes annual reports to the Australian Parliament on foreign investment, including trends and the number of approvals and rejections.  Australia has published an FIRB Service Charter, illustrating the general provisions of foreign investment policy and timeframes for the consideration of applications.

Australia continues to promote awareness of its foreign investment policy through consular networks and relevant industry groups in Australia.

Information on the investment provisions of Australia’s bilateral Free Trade Agreements is available at www.fta.gov.au.

The Invest Australia website (www.investaustralia.com) provides a wealth of information on Australia’s strengths as an investment destination.

The Australian Government aims to cultivate and maintain strong working relationships with stakeholders and industry groups on investment-related matters by running regular community consultation sessions with non-government organisations, trade unions, business and other interested community groups.  Information on Australia’s foreign investment policy is also disseminated through relevant journals, newspapers and magazines.  

Australia observes the notification and transparency provisions of the OECD Code on Liberalisation of Capital Movements.

The Australian Government contributes to the APEC Investment Guidebook, and is currently co-ordinating an update of the Guidebook. A copy of the current version of the guidebook can be downloaded from www.apecsec.org.sg
/committee/investment.html.

Statistics on foreign investment in Australia and Australian investment abroad are released quarterly by the Australian Bureau of Statistics (ABS) and are easily accessible at www.abs.gov.au.

Foreign investment legislation is available online at http://www.comlaw.gov.au/.  ComLaw is an integral part of the Australian Law Online initiative (www.law.gov.au) to bring free or low cost access to all Australian law.  All treaties Australia has entered into, including FTAs and bilateral investment treaties (BITs), can be viewed online at the Australian Treaties Library, http://www.austlii.edu.au/au/other/
dfat/.

The Australian Government does not charge for distribution and dissemination of information regarding its foreign investment policy, or for the consideration of foreign investment applications.


	The Australian Government will continue to consult with respect to any legislative changes to foreign investment policy.

Australia will continue to publish the text and guides to its bilateral Free Trade Agreements.

The Australian Government contributes to the APEC Investment Guidebook, and is currently co-ordinating the update of the 6th edition of the Guidebook. A copy of the current version of the guidebook can be downloaded from www.apecsec.org.sg
/committee/investment.html..

It is expected that all of Australia’s current free trade agreement negotiations will address transparency obligations on investment.

Australia is negotiating an investment protocol to form part of its Closer Economic Relations Agreement (CER) with New Zealand.



	Non-discrimination

	
	Australia currently grants preferential treatment to US investors under the Australia-United States Free Trade Agreement (AUSFTA).

While welcoming foreign investment, Australia operates a pre-establishment screening regime of investments, preventing it offering national treatment.  Australia effectively provides national treatment with respect to the post-establishment operations of investments.  For further information, see www.firb.gov.au.
Foreign investment proposals which require prior approval are:

· acquisitions of substantial interests in existing Australian businesses, or prescribed corporations, the value of whose total assets exceeds AUD $50 million ;

· For US investors a notification threshold of AUD $831 million (indexed annually) instead applies, except for investments in prescribed sensitive sectors 
, or by an entity controlled by a US government, which are subject to a AUD $52 million threshold (indexed annually). 

· Investments by US investors in financial sector companies, as defined by the Financial Sector Shareholdings Act 1998, are not subject to approval under the FATA.
· proposals to establish new businesses involving a total investment of AUD $10 million or more; 

· For US investors ( except an entity controlled by a US government), proposals to establish new businesses, do not require notification but remain subject to other relevant policy requirements
· takeovers of offshore companies whose Australian subsidiaries or assets are valued at AUD $50 million or more, or the applicable US investor threshold of either AUD $831 million or AUD $52 million
· direct (i.e. non-portfolio) investments by foreign governments or their agencies, or companies with greater than a 15 per cent direct or indirect holding by a foreign government or agency, irrespective of size; 

· portfolio investments in the media of 5 per cent or more and all non-portfolio investments irrespective of size;

· acquisitions of interests in urban land (including interests that arise via leases, financing and profit sharing arrangements and the acquisition of interests in urban land corporations and trusts) that involve the:

· acquisition of developed non-residential commercial real estate, where the property is subject to heritage listing, valued at AUD $5 million or more and the acquirer is not a US investor,  ;

· acquisition of developed non-residential commercial real estate, where the property is not subject to heritage listing, valued at AUD $50 million or more or AUD  $831 million (indexed annually) for US investors;

· acquisition of accommodation facilities irrespective of value;

· acquisition of vacant urban real estate irrespective of value; or 

· acquisition of residential real estate irrespective of value; and
· proposals where any doubt exists as to whether they are notifiable.
For further details on laws, regulations and policies that provide exceptions to national treatment refer to www.firb.gov.au.

Australia’s Investment Promotion and Protection Agreements (IPPA) grant Most Favoured Nation commitments in regard to the admission and subsequent treatment of foreign investment; the giving of guarantees about expropriation/nationalisation, including the nature of compensation for such acts; and the establishment of mechanisms for resolving disputes over investment matters.

Including a non-discrimination Article in future Australian tax treaties will help prevent cross border tax discrimination.

Under the Telstra Corporation Act 1991, Telstra is subject to ownership restrictions that limit foreign groups to 35 per cent of Telstra’s listed capital and a maximum holding of 5 per cent for individual foreign entities.

The Government passed on 15 September 2005 legislation to sell its remaining shareholding in Telstra. The legislation did not amend the limits on foreign ownership of Telstra.  The Government is expected to make a decision on whether to proceed with a sale during 2006.

	A roll out of a non-discrimination Article in all future treaty negotiations and re-negotiations.
  

	Expropriation and Compensation


	
	Australia’s model Investment Promotion and Protection Agreement (IPPA) provides that acquisition of property by governments in Australia must be made in accordance with law, be non-discriminatory, and be accompanied by payment of prompt, adequate and effective compensation.  

Provisions equivalent to Australia’s model IPPA are included in Article 9 of the investment chapter of the Singapore-Australia FTA, Article 912 of the investment chapter of the Thailand-Australia FTA (TAFTA) and Article 11.7 of the investment chapter of the Australia-United States FTA (AUSFTA).  

Under s.51(xxxi) of the Australian Constitution, the Australian Government’s power to acquire property requires acquisitions to be on just terms.

	

	Protection from Strife
 and Similar Events


	
	Australia’s model IPPA provides that when Australia adopts any measures relating to compensation for losses owing to strife or similar events, those measures will be provided on a most favoured nation basis.

Provisions equivalent to Australia’s model IPPA are included in Article 10 of the investment chapter of the SAFTA, Article 913 of the investment chapter of the TAFTA and Article 11.6 of the investment chapter of the AUSFTA.

US investors are entitled to the better of national treatment and most favoured nation.

	

	Transfers of capital related to investments

	
	Australia’s model IPPA provides that there are no restrictions on the transfer of capital and earnings by foreign investors related to foreign investment, and commits to allow the free transfer of all funds related to an investment (in a useable currency) and without unreasonable delay.

Provisions equivalent to Australia’s model IPPA are included in Article 11 of the investment chapter of the SAFTA, Article 914 of the investment chapter of the TAFTA, and Article 11.8 of the investment chapter of the AUSFTA.


	

	Performance Requirements

	
	The Australian Government reserves the right to place conditions on investment through its administration of foreign investment policy.  However, such conditions do not take the form of performance requirements, which would distort or limit the expansion of trade or investment.

Australia has complied with the WTO Agreement on Trade-Related Investment Measures (TRIMs) since acceding to it in 1995.

Article 11.9 of the investment chapter of the AUSFTA provides that certain performance requirements, as defined in the agreement, may not be imposed or enforced.  

	

	Entry and Stay of Personnel

	
	Please refer to Chapter 13: Mobility of Business People.

The Telstra Corporation Act 1991 requires Telstra to ensure that the Chairperson and a majority of Telstra directors are Australian citizens.

	

	Settlement of Disputes

	
	Australia’s model IPPA (which applies post-establishment) provides that foreign investors have access to the same courts and tribunals as domestic investors, provided that jurisdiction over the dispute can be established.  

Australia has ratified the International Convention on the Settlement of Investment Disputes (1965, Washington, DC) (ICSID Agreement).  

It is standard practice for Australia to include a clause in its IPPAs enabling disputes between a foreign investor and Australia to be referred to the International Centre for the Settlement of Investment Disputes where both parties to the agreement are Contracting States under the ICSID Agreement.  

Provisions equivalent to Australia’s model IPPA are included in Article 14 of the investment chapter of the SAFTA and Articles 916 and 917 of the investment chapter of the TAFTA. 

The mutual agreement Article in Australia’s tax treaties provides a mechanism by which the treaty partner countries can meet and seek to resolve instances of double taxation.

For further information, please refer to Chapter 12: Dispute Mediation.


	Review the current practice in Australia’s tax treaties in the light of OECD work on supplementary dispute resolution mechanism.



	Intellectual Property

	
	Australia has an effective system for the protection of intellectual property rights which operates to protect investment.  

Please refer to Chapter 7: Intellectual Property Rights, for details.

	

	Avoidance of Double Taxation

	Ongoing negotiation of Australian tax treaties.
	Australia has a network of about 40 bilateral tax treaties with other countries.
	Australia has an ongoing treaty negotiation program, including the re-negotiation of existing tax treaties.


	Competition Policy and Regulatory Reform

	
	Please refer to Chapter 8: Competition Policy.
	

	Business Facilitating Measures to Improve the Domestic Business Environment

	
	Please refer to Chapter 10: Deregulation/Regulatory Review.
	

	Other Investment Measures


	
	No other measures.
	


	Improvements in Australia’s Approach to Investment Measures since 1996

	Section
	Position at Base Year (1996)
	Cumulative Improvements Made to Date

	General Policy Framework

	Australia has always operated a liberal and open investment screening regime for pre-establishment investment.  All potential investors were subject to a screening process implemented by the Foreign Investment Review Board (FIRB) which can refuse approval on national interest grounds.  Most large investment proposals were required to notify the FIRB and all new direct investments in the media, civil aviation and urban real estate sectors were subject to FIRB approval.  Various restrictions applied to foreign direct investment in ‘sensitive’ sectors, including shipping, media, telecommunications, aviation, banking and acquisitions of residential real estate.  In 1996, the Australian Government publicly announced a comprehensive legislation review which would be conducted over the following four years, including foreign investment policy and legislation.

Strong source country taxing rights were the basis of Australian tax treaties.


	Australia has maintained its transparent pre-screening regime for investment over the period but has made some significant liberalisations.  Refer to the non-discrimination section below for further details on specific liberalisations.

Australia has a growing network of bilateral agreements with other APEC economies.  Since 1996 Australia has negotiated FTAs with Singapore, Thailand and the United States; Trade and Economic Frameworks (TEFs) with China and Japan; and IPPAs with Chile, Peru and Mexico.

There has been a shift towards residency based taxation policy from Australia’s previous position which advocated strong source country taxing rights.


	Transparency
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	Australia always maintained a very transparent foreign investment regime.  All information regarding the operation of foreign investment policy was published to provide guidance to investors.  In the case of major proposals, reasons for the rejection of applications were also published.

The FIRB published annual reports to the Australian Parliament, which illustrated results of the screening process, including reasons proposals were rejected.

Australia observed the notification and transparency provisions of the OECD Code of Liberalisation of Capital Movements.

The Australian Government did not charge a fee in relation to the distribution and dissemination of any information regarding its foreign investment policy.

Exchange of Information provisions in all tax treaties.

	The Australian Government promptly updates the policy statements concerning foreign investment which are available to the public.

The Government has developed a dedicated foreign investment website (www.firb.gov.au) which houses foreign investment policy and related legislation, FIRB publications, answers to frequently asked questions and details on Australia’s international investment position and dealings in international forums.  The site is regularly updated.

Australia has published a handbook, in the form of a progress report, entitled “Making Transparency Transparent:  An Australian Perspective”.  The handbook reported on how well Australia measures up in being transparent and accountable about its performance in respect of a wide range of “best practice” codes.

The Australian Government has further increased transparency in relation to foreign investment policy by contributing to the APEC Investment Guidebooks.

The FIRB has published annual reports to the Australian Parliament (for the years 1996-2003 inclusive), which illustrate results of the screening process, including reasons proposals are rejected and recent trends in international investment.

The Australian Government has published a FIRB Service Charter which illustrates the general provisions of foreign investment policy.

New streamlined application forms have been created to facilitate the application process and an online applications system introduced for the purchase of real estate.

Foreign investment policy has been promoted through Australia’s consular networks and relevant industry groups.

As part of its harmful tax practices initiative, the OECD has amended the information exchange provisions for enhanced transparency in dealings between treaty partners.  Australia has incorporated these enhanced information exchange provisions in its recently concluded treaty with Bermuda and re-negotiated treaty with New Zealand.

In December 2005 the Foreign Investment Online Applications system (FIOLA) was launched, available at www.firb.gov.au. FIOLA allows foreign investors to apply on-line to purchase real estate in Australia. 

During the preliminary stages of Australia’s free trade agreement negotiations with the UAE, Malaysia, China and the Association of South East Asian Nations in partnership with New Zealand there has been extensive public consultation and opportunity for comment. There has also been a process of information exchange on each other’s investment regimes and regulatory environments.
All information regarding the operation of foreign investment policy, including its laws, regulations and procedures is available at http://www.firb.gov.au.

The Foreign Investment Review Board (FIRB) publishes annual reports which outline its activities, including a summary of foreign investment proposals; comments on more significant cases; and trends in foreign investment in Australia. A copy of the 2004-05 report is available at http://www.firb.gov.au.

The Federal Register of Legislative Instruments (see above under Market Access) includes information on foreign investment legislation.

Information relating to the investment outcomes of Australia’s free trade agreements is available at www.fta.gov.au.

In February 2006, Australia revised its Memorandum of Understanding (MOU) on Business Law Coordination with New Zealand.  The MOU provides the framework for the coordination of business law between Australia and New Zealand.  Information relating to the MOU is available at www.treasury.gov.au. 

A Treaty on Mutual Recognition of Securities Offerings between Australia and New Zealand was signed in February 2006.  Details of the treaty are available at www.med.govt.nz (treaty available soon at www.dfat.gov.au).  Information relating to the mutual recognition arrangement is available at www.treasury.gov.au. 

All information relating to the Commonwealth Government’s investment promotion programs is available on Invest Australia’s website http://www.investaustralia.gov.au. The website also includes the Invest Australia service charter which details the role and responsibilities of the Agency.


	Non-discrimination

	Australia extended the Most Favoured Nation principle, such that foreign investment policy was applied on a non-discriminatory basis with respect to the source economy of investment funds.  However, Australia’s foreign investment policy discriminated between foreign investors and domestic investors, thereby restricting the provision of national treatment.  Some exceptions to national treatment which have since been liberalised are noted below.

Under the Australian Government’s foreign investment policy, all investments by foreign interests in the media sector, irrespective of size, required notification and prior approval.

Specific restrictions were in place in relation to foreign investment in the uranium mining sector.

Specific foreign ownership restrictions were in place in relation to Optus and Vodafone (Australian telecommunications carriers).

Foreign investment in the banking sector was required to be consistent with the Banking Act 1959, the Banks (Shareholdings) Act 1972 and banking policy, including prudential requirements.  There was a prohibition on foreign takeovers of the four major banks.  However, foreign-owned banks were not precluded from bidding for the smaller banks (if available for sale).

Foreign investment restrictions existed in the civil aviation sector such that foreign airlines flying to Australia could only get approval to acquire up to 25 per cent of the equity in a domestic carrier individually or up to 40 per cent in aggregate.  

Foreign investment restrictions also existed in relation to international air services, such that foreign airlines could only expect to get approval to acquire up to 25 per cent of the equity in an Australian international carrier (other than Qantas) individually or up to 35 per cent in aggregate.  

Foreign investment in Telstra Corporation Ltd was prohibited.


	In 1996, the Australian Government lifted the notification threshold that applied to portfolio investments in the media sector to 5 per cent.  Prior to this liberalisation, under the Government’s foreign investment policy, all investments by foreign interests in the media sector, irrespective of size, required notification and prior approval.

In 1996, the Australian Government lifted foreign investment restrictions on uranium mining, so that foreign investment in the uranium sector above the notification threshold would be subject to examination under the general policy criteria. 

In 1997, the Australian Government removed the foreign ownership restrictions that were specific to Optus and Vodafone (Australian telecommunications carriers), so that future proposals by foreign interests to invest in Optus and Vodafone would be subject only to the generally applicable provisions of foreign investment policy.

In 1998, foreign investment in the banking sector was liberalised to allow for any proposed foreign takeover or acquisition of an Australian bank to be considered on a case-by-case basis and judged on its merits.  In considering such proposals, the Australian Government applies the principle that any large scale transfer of Australian ownership of the financial system would be contrary to the national interest.

In 1999, foreign investment policy was liberalised so that foreign persons (including foreign airlines) can now generally expect to get approval to acquire up to 100 per cent of the equity in an Australian domestic airline, unless this is contrary to the national interest.

In 1999, the Australian Parliament passed the Telstra (Further Dilution of Public Ownership) Act 1999 which authorised the sale by the Government of a further 16.6 per cent of the company's equity.  As a result of this legislation, the proportion of Telstra Corporation Ltd’s equity that may be acquired by foreign investors has effectively increased to 2.5 per cent for individual foreign investors and 17.47 per cent for foreign investors in aggregate. 

The 1999 Act was written in such a manner so that once the Government moved to sell its remaining holdings in Telstra, the proportion of Telstra that could be owned by individual foreign investors would rise to a maximum of 5 per cent, and for foreign investors in aggregate would rise to a maximum of 35 per cent.

The Government passed legislation on 15 September 2005 to sell its remaining shareholding in Telstra. The legislation did not amend the limits on foreign ownership of Telstra.
Australian state and territory governments continued to privatise government assets in the gas distribution, electricity generation, electricity distribution, shipping and broadcasting transmission sectors.  In doing so, each of these sectors was opened up to the increased possibility of foreign investment.

In May 2000, the Australian Government increased the maximum percentage of equity permitted by a foreign airline in an Australian international carrier (other than Qantas) to 
49 per cent.  Note: In the case of Qantas, total foreign ownership is restricted to a maximum of 49 per cent in aggregate, with individual holdings limited to 25 per cent and aggregate ownership by foreign airlines limited to 35 per cent.

From July 2000 (with the entry into force of the Environment Protection and Biodiversity Conservation Act 1999), the foreign investment approvals process on projects with environmental impacts has been streamlined.

In 2002, the Australian Government completed the privatisation of major capital city airports with the sale of Sydney Airport.  The sale was subject to the foreign ownership limits established in the Airports Act 1996 which limits total foreign ownership to 49 per cent of an individual airport.  Bidders were required also to obtain approval from FIRB in submitting their bid (2002 IAP).

In 2004, the Australian Government exempted acquisitions of interests in shares in Australian companies held by foreign custodians on behalf of Australian investors from the scope of the Foreign Acquisitions and Takeovers Act 1975 (FATA).  Australia also reviewed and reformed the delegation of decision making responsibilities under the FATA in order to facilitate the efficient handling of foreign investment proposals (2004 IAP).

Australia’s current policy is to include this Article in its future tax treaty negotiations / re-negotiations.
Australian tax treaties did not have a non-discrimination Article based on the OECD Model Tax Convention on Income and on Capital.


	Expropriation and Compensation

	Australia’s model IPPA provided that acquisition of property by governments in Australia must be made in accordance with law, be non-discriminatory and be accompanied by payment of prompt, adequate and effective compensation.  Under s.51(xxxi) of the Australian Constitution, the Australian Government’s power to acquire property requires acquisitions to be on just terms.


	Provisions equivalent to Australia’s model IPPA are included in Article 9 of the investment chapter of the Singapore-Australia FTA, Article 912 of the investment chapter of the Thailand-Australia FTA (TAFTA) and Article 11.7 of the investment chapter of the Australia-United States FTA (AUSFTA).

The language in AUSFTA states that expropriation can only be undertaken if it is for a public purpose; in a non-discriminatory manner; accompanied by the payment of prompt, adequate and effective compensation; and in accordance with due process of law.

Under AUSFTA, compensation shall be paid without delay and be quivalent to the fair market value of the expropriated investment immediately before the expropriation took place.  This compensation shall not reflect any change in value occuring because the intended expropriation had become known earlier; and be fully realisable and freely transferable.



	Protection from Strife and Similar Events

	Australia’s model IPPA provided that measures adopted by Australia relating to compensation for losses owing to strife or similar events, be provided on a most favoured nation basis.


	Provisions equivalent to Australia’s model IPPA are included in Article 10 of the investment chapter of the SAFTA, Article 913 of the investment chapter of the TAFTA and Article 11.6 of the investment chapter of the AUSFTA.

Under AUSFTA, US investors are entitled to the better of national and most favoured nation treatment.


	Transfers of Capital Related to Investments

	Australia’s model IPPA provided that there are no restrictions on the transfer of capital and earnings by foreign investors related to foreign investment.


	Provisions equivalent to Australia’s model IPPA are included in Article 11 of the investment chapter of the SAFTA, Article 914 of the investment chapter of the TAFTA, and Article 11.8 of the investment chapter of the AUSFTA.



	Performance Requirements


	Australia has complied with the WTO Agreement on Trade-Related Investment Measures (TRIMs) since 1995.


	Article 11.9 of the investment chapter of the AUSFTA provides that certain performance requirements, as defined in the agreement, may not be imposed or enforced.  



	Entry and Stay of Personnel

	Significant changes to Australia’s long stay temporary business entry arrangements took effect on 1 August 1996.  Before that date, there was a confusing range of temporary business visas, lengthy health and character checking, and delayed processing due to the need to re-assess a sponsorship every time an employer wished to sponsor a temporary business entrant.  

From 1 August 1996, a single visa (the 457 visa) replaced a range of temporary business visas, streamlined health and character checks were introduced, the concept of a pre-qualified business sponsor was adopted (ie. no need to make multiple sponsorship applications), and sponsors are no longer required to test the local labour market for positions assessed to be a ‘key activity’.  

Provisions were introduced into the Telstra Corporation Act 1991 in 1996 requiring Telstra to ensure that the Chairperson and a majority of Telstra directors are Australian citizens.  
	Australia’s commitment under the General Agreement on Trade and Services (GATS) in respect of service sellers was satisfied with the introduction of the 457 visa in August 1996 (1996 IAP).

DIMIA established dedicated Business Centres in Australia to assist Australian business to meet the challenges of a globalised economy (1999 IAP).

Australia adopted service standards in relation to the 457 visa in 1999.  Australia is currently working to improve those service standards.  In the case of the APEC agreement on intra-company transfers for executives and senior managers from APEC economies, Australia committed itself in late 1999 to deciding these visa applications within 30 days of receipt.  In 2000, it has introduced changes to its immigration systems to monitor the effectiveness of visa processing for intra-company transfers (2000 IAP).

Please see Chapter 13, Mobility of Business People, for further cumulative improvements.

	Settlement of Disputes

	Australia’s model IPPA provided that foreign investors have access to the same courts and tribunals as domestic investors, provided that jurisdiction over the dispute could be established.  Australia has ratified the International Convention on the Settlement of Investment Disputes (1965, Washington, DC) (ICSID agreement).  It is standard practice for Australia to include a clause in its IPPAs enabling disputes between a foreign investor and Australia to be referred to the International Centre for the Settlement of Investment Disputes where both parties to the agreement are Contracting States under the ICSID Agreement.


	No further action required.


	Intellectual Property 


	See Chapter 7 Intellectual Property Rights for details.


	Australia has an effective system for the protection of intellectual property rights which operates to protect investment.  Please refer to Chapter 7:  Intellectual Property Rights for details.



	Avoidance of Double Taxation

	Australia is generally guided by OECD conventions in its approach to Double Taxation Agreements (DTAs). DTAs are negotiated by Australia on a case-by-case basis, reflecting the needs of particular markets and are brought in to domestic legislation in Australia as a new schedule to the International Tax Agreements Act 1953.  

At the beginning of 1996, Australia had entered into a total of 35 DTAs, 13 of which were with APEC economies (Canada, People’s Republic of China, Indonesia, Japan, Korea, Malaysia, New Zealand, Papua New Guinea, Philippines, Singapore, Thailand, United States and Vietnam).


	Australia has negotiated / re-negotiated many tax treaties since 1996 to maintain a healthy network with its major investment partners.

Currently, Australia has a network of about 40 DTAs.  Australia’s network of tax treaties with APEC economies has grown to 16 since the beginning of 1996 (the other 3 economies are: Mexico, Russia and Chinese Taipei).


	Competition Policy and Regulatory Reform

	Please refer to Chapter 8: Competition Policy.

	Please refer to Chapter 8: Competition Policy.


	Business Facilitating Measures to Improve the Domestic Business Environment 


	Please refer to Chapter 10: Deregulation/Regulatory Review.

	Please refer to Chapter 10: Deregulation/Regulatory Review.



Appendix – APEC Leaders’ Transparency Standards on Investment

On 27 October 2002, in Los Cabos, Mexico, APEC Leaders adopted the Statement to Implement APEC Transparency Standards (“Leaders’ Statement”), and directed that these standards be implemented as soon as possible, and in no case later than January 2005.  

In paragraph 8 of the Leaders’ Statement, APEC Leaders instructed APEC sub-fora that have elaborated transparency provisions to review these regularly, and, where appropriate, improve, revise or expand them further.  Economies were further instructed that such revised transparency provisions should be presented to Leaders upon completion for incorporation into the Leaders’ Statement.  Accordingly, the following set of transparency standards on investment were developed for incorporation into the Leaders’ Statement.  These principles flow from the General Principles on Transparency agreed to by APEC Leaders at Los Cabos and also build on the Options for Investment Liberalization and Business Facilitation to Strengthen the APEC Economies – For Voluntary Inclusion in Individual Action Plans.  Economies agree to implement, in respect of investment, the General Principles contained in paragraphs 1 through 6 and paragraph 11 of the Leaders’ Statement.  

These principles provide specific guidance for implementation within an investment context.  

1.  Each Economy will, in the manner provided for in paragraph 1 of the Leaders’ Statement, ensure that its investment laws, regulations, and progressively procedures and administrative rulings of general application (“investment measures”) are promptly published or otherwise made available in such a manner as to enable interested persons and other economies to become acquainted with them.  

2.  In accordance with paragraph 2 of the Leaders’ Statement, each Economy will, to the extent possible, publish in advance any investment measures proposed for adoption and provide a reasonable opportunity for public comment.  

3.  In accordance with paragraph 3 of the Leaders’ Statement, upon request from an interested person or another Economy, each Economy will:  (a)  endeavor to promptly provide information and respond to questions pertaining to any actual or proposed investment measures referred to in paragraph 1 above; and (b) provide contact points for the office or official responsible for the subject matter of the questions and assist, as necessary, in facilitating communications with the requesting economy.  

4. Where warranted, each Economy will ensure that appropriate domestic procedures are in place to enable prompt review and correction of final administrative actions, other than those taken for sensitive prudential reasons, regarding investment matters covered by these standards, that: (a) provide for tribunals or panels that are impartial and independent of any office or authority entrusted with administrative enforcement and have no substantial interest in the outcome of the investment matter; (b) provide parties to any proceeding with a reasonable opportunity to present their respective positions; (c) provide parties to any proceeding with a decision based on the evidence and submissions of record or, where required by domestic law, the record complied by the administrative authority; and (d) ensure subject to appeal or further review under domestic law, that such decisions will be implemented by, and govern the practice of, the offices or authorities regarding the administrative action at issue.  

5.  If screening of investments is used based on guidelines for evaluating projects for approval and for scoring such projects if scoring is used, each Economy will promptly publish and/or make publicly available through other means those guidelines.  

6. Each Economy will maintain clear procedures regarding application, registration, and government licensing of investments by:  (a)  publishing and/or making available clear and simple instructions, and an explanation of the process (the steps) involved in applying/government licensing/registering; and (b) publishing and/or making available definitions of criteria for assessment of investment proposals.  

7.  Where prior authorization requirement procedures exist, each Economy will conduct reviews at the appropriate time to ensure that such procedures are simple and transparent.  

8.  Each Economy will make available to investors all rules and other appropriate information relating to investment promotion programs.  

9. When negotiating regional trade agreements and free trade agreements that contain provisions with an investor/state dispute settlement mechanism, each Economy should consider whether or not to include transparency provisions along the following lines: allowing public access to documents submitted to or issued by the investor/state arbitration tribunal; providing for open hearings before the investor/state arbitration tribunal; and authorizing investor/state arbitration tribunals to accept and consider submissions from other persons and entities who are not parties to the dispute.  Consistent with paragraph 11 of the Leaders’ Statement, appropriate exceptions for confidentiality should be made.

10.  Each Economy will participate fully in APEC-wide efforts to update the APEC Investment Guidebook.

( Economies should report against the actual language in the APEC Leaders’ Transparency Standards on Investment, which can be found in the �HYPERLINK  \l "Appendix"��Appendix� attached at the end of this document.


� For US investors,  the prescribed sensitive sectors are: media; telecommunications; transport (including airports, port facilities, rail infrastructure, international and domestic aviation and shipping services provided within, or to and from, Australia); the supply of training or human resources, or the manufacture or supply of military goods or equipment or technology, to the Australian Defence Force or other defence forces; the manufacture or supply of goods, equipment or technology able to be used for a military purpose; the development, manufacture or supply of, or the provision of services relating to, encryption and security technologies and communications systems; and the extraction of (or the holding of rights to extract) uranium or plutonium or the operation of nuclear facilities.





� ‘Roll out’ means that at the simple level when we enter into tax treaty negotiations we will seek to have a non-discrimination article included in the resulting tax treaty, whether it be a new tax treaty or the revision of an existing tax treaty.  At the slightly more complex level, we have 8 existing tax treaties which have a most favoured nation clause covering non-discrimination.  This clause obliges us to enter into negotiations in order to update that treaty by including a non discrimination article.  This obligation was triggered when we agreed to a non-discrimination article with the UK.   We have written to those 8 countries acknowledging our obligation, but we are yet to advance beyond that stage


( Economies should report against the actual language in the APEC Leaders’ Transparency Standards on Investment, which can be found in the �HYPERLINK  \l "Appendix"��Appendix� attached at the end of this document. Economies should continue to use 1996 as the base year for previously raised IAP transparency issues, but may use 2003 as the base year for reporting on new transparency commitments per the APEC Leaders’ Transparency Standards.





  





